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Abstract

This report provides a comprehensive open-source intelligence (OSINT) analysis of the Doctrine
of Discovery, a series of 15th-century papal bulls that established a legal and religious
framework for European colonial powers to claim land and sovereignty over non-Christian
territories. The Doctrine has had a profound and enduring impact on Indigenous peoples
globally and remains a foundational, albeit controversial, element of property and Aboriginal law
in Canada. This analysis traces the Doctrine from its origins to its modern-day manifestations,
examines the legal challenges and judicial interpretations in Canada, documents the recent
repudiation by the Vatican, and outlines actionable pathways for legal reform and reconciliation.

1. The Historical and Religious Origins

The Doctrine of Discovery is rooted in a series of papal decrees, or bulls, issued by the Vatican
during the 15th century. These documents provided religious and legal justification for European
Christian nations to colonize and exploit lands inhabited by non-Christian peoples. The most
significant of these include:

e Dum Diversas (1452): Issued by Pope Nicholas V, this bull authorized King Afonso V of
Portugal to "invade, search out, capture, vanquish, and subdue all Saracens [Muslims]
and pagans" and reduce them to perpetual slavery.'® This decree legitimized the seizure
of land and the enslavement of non-Christians.

e Romanus Pontifex (1455): Also from Pope Nicholas V, this document reinforced Dum
Diversas by granting Portugal the exclusive right to trade with and colonize newly
"discovered" lands in West Africa, solidifying a legal framework for monopolistic control
and resource extraction.'®

e Inter Caetera (1493): Issued by Pope Alexander VI following Christopher Columbus's
voyage, this bull established a line of demarcation in the Atlantic Ocean, granting Spain
sovereignty over lands west of the line and Portugal rights to lands east. It mandated the
propagation of Christianity as a primary justification for colonial expansion and the
subjugation of Indigenous peoples.'??

These papal bulls, while theological in nature, became the legal foundation for the colonial
concept of "discovery," which held that the first European nation to "discover" and claim non-
Christian territory automatically acquired underlying title to that land.

2. The Doctrine's Application in Canadian Law



The Doctrine of Discovery was not a direct legal import but was incorporated into Canadian
common law through the principle of "Crown sovereignty." The most pivotal case that cemented
this principle was St. Catharines Milling and Lumber Co. v. The Queen (1888). In this case,
the Judicial Committee of the Privy Council ruled that while Indigenous peoples had a
"usufructuary right" to use and occupy their traditional lands, the ultimate, underlying title
belonged to the Crown. This decision, though not explicitly mentioning the Doctrine of Discovery
by name, relied on its foundational logic that Indigenous sovereignty was subordinate to Crown
sovereignty.'*?

More recent Supreme Court of Canada decisions have grappled with and, in some cases,
implicitly rejected, the racist tenets of the Doctrine:

e Delgamuukw v. British Columbia (1997): This landmark case recognized the existence
of Aboriginal title as a pre-existing, sui generis (unique) right to land that was not granted
by the Crown, but which was "burdened" by Crown sovereignty. The court's ruling
acknowledged Aboriginal title as a collective right to the land itself, not merely a right of
use, but did not fully overturn the historical framework of Crown title."®

e Tsilhgot'in Nation v. British Columbia (2014): In a historic first, the Supreme Court of
Canada issued a declaration of Aboriginal title to a specific tract of land. The court
established a test for proving Aboriginal title based on sufficient, continuous, and
exclusive occupation of the land at the time of the assertion of Crown sovereignty. This
decision affirmed Indigenous land ownership as a legal reality, further challenging the
underpinnings of the Doctrine without explicitly repudiating it in law.'®

The persistence of the Doctrine's logic, often referred to by its euphemism "assertion of Crown
sovereignty," continues to inform legal disputes and has been cited as recently as the 2005 U.S.
Supreme Court decision in City of Sherrill v. Oneida Indian Nation of New York, highlighting its
global legal legacy."*

3. The Vatican's 2023 Repudiation

After decades of advocacy by Indigenous communities and the Truth and Reconciliation
Commission of Canada, the Vatican issued a formal statement on March 30, 2023, repudiating
the Doctrine of Discovery. The joint statement from the Dicasteries for Culture and Education
and for Promoting Integral Human Development affirmed that the concept "is not part of the
teaching of the Catholic Church" and that the papal bulls were "manipulated for political
purposes" by competing colonial powers.'#

While welcomed as an important first step, the repudiation was met with mixed reactions.
Indigenous leaders and legal scholars noted that the statement did not explicitly revoke the
papal bulls themselves, nor did it acknowledge the Church’s direct role in the harm caused.
Furthermore, the Vatican emphasized that the Doctrine was a political, not a theological,
concept, which many critics argued downplays the Church's historical complicity.'??

The Vatican's statement also expressed support for the principles of the United Nations
Declaration on the Rights of Indigenous Peoples (UNDRIP), which Canada formally adopted
and is in the process of implementing through the UNDRIP Act (2021).'#

4. Pathways to Reconciliation and Legal Reform

The repudiation of the Doctrine of Discovery is a significant moral victory but does not
automatically change the legal landscape in Canada. The Doctrine's legal legacy remains
embedded in Canada's legal system through the concept of Crown sovereignty. For
reconciliation to be meaningful, the following legal and political reforms are necessary:

e Legislative Repudiation: The federal government should enact specific legislation that



formally and unequivocally repudiates the Doctrine of Discovery. While the preamble to
the UNDRIP Act denounces the Doctrine, it does not explicitly dismantle its legal
application.'®

Reformation of Legal Arguments: The Department of Justice should update its litigation
strategy to ensure government lawyers do not advance arguments rooted in the denial of
Indigenous rights or the assertion of Crown sovereignty derived from the Doctrine. The
Crown-Indigenous Relations and Northern Affairs Canada has issued directives, but these
need to be codified and enforced rigorously.'®

Recognition of Indigenous Legal Systems: Acknowledging that Canada is a country
with multiple legal systems—Indigenous, common, and civil—is a crucial step.
Governments must work with Indigenous nations to recognize and implement Indigenous
laws and governance structures, moving beyond the colonial legal framework inherited
from the Doctrine.'®

Land Back Movement: Supporting and enabling the "Land Back" movement, which aims
to restore Indigenous control and stewardship over traditional territories, is a practical and
meaningful way to dismantle the ongoing effects of the Doctrine of Discovery. This
includes modern treaty negotiations that are based on nation-to-nation principles of
mutual respect and recognition, not on the extinguishment of rights.'*®
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